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Supreme Court, Appellate Division, First Depart-
ment, New York.

DUANE MORRIS LLP, Plaintiff-Respondent-
Appellant,

v.
ASTOR HOLDINGS INC., et al., Defendants-

Appellants-Respondents.
[And a Third-Party Action].

April 2, 2009.

Background: Law firm brought action against cli-
ents, seeking to recover unpaid legal fees. The Su-
preme Court, New York County, Joan A. Madden, J.,
granted firm's motion for summary judgment on ac-
count stated cause of action, and granted in part and
denied in part firm's summary judgment motion on
clients' malpractice counterclaims. On reargument,
the Supreme Court, New York County, granted firm's
summary judgment motion on clients' malpractice
counterclaims. Parties appealed.

Holdings: The Supreme Court, Appellate Division,
held that:
(1) lack of discovery did not require denial of firm's
summary judgment motion as premature;
(2) attorney was not guilty of malpractice in bringing
underlying action in federal District Court, rather
than Bankruptcy Court; and
(3) client's legal malpractice claim was barred by
statute of limitations.

Affirmed as modified in part and affirmed in part.

West Headnotes

[1] Judgment 228 186

228 Judgment
228V On Motion or Summary Proceeding

228k182 Motion or Other Application
228k186 k. Hearing and Determination.

Most Cited Cases
Lack of discovery in law firm's action for unpaid
legal fees did not require denial of firm's summary
judgment motion as premature; clients failed to show
that facts essential to justify clients' opposition to

motion were within firm's exclusive knowledge, or
that discovery might lead to facts relevant to issue.

[2] Contracts 95 95(3)

95 Contracts
95I Requisites and Validity

95I(E) Validity of Assent
95k95 Duress

95k95(3) k. Threats in General. Most
Cited Cases
Repudiation of an agreement on the ground that it
was procured by duress requires a showing of both
(1) a wrongful threat, and (2) the preclusion of the
exercise of free will.

[3] Judgment 228 185.3(4)

228 Judgment
228V On Motion or Summary Proceeding

228k182 Motion or Other Application
228k185.3 Evidence and Affidavits in Par-

ticular Cases
228k185.3(4) k. Attorneys. Most Cited

Cases
A client's self-serving, bald allegations of oral pro-
tests are insufficient to raise a triable issue of fact as
to the existence of an account stated in favor of attor-
ney.

[4] Attorney and Client 45 112

45 Attorney and Client
45III Duties and Liabilities of Attorney to Client

45k112 k. Conduct of Litigation. Most Cited
Cases
Attorney was not guilty of malpractice in bringing
client's underlying action in federal District Court,
when issue of whether he should have brought certain
claims in Bankruptcy Court was unsettled.

[5] Attorney and Client 45 109

45 Attorney and Client
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45k109 k. Acts and Omissions of Attorney in
General. Most Cited Cases
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A legal malpractice action is unlikely to succeed
when the attorney erred because an issue of law was
unsettled or debatable.

[6] Limitation of Actions 241 55(3)

241 Limitation of Actions
241II Computation of Period of Limitation

241II(A) Accrual of Right of Action or De-
fense

241k55 Torts
241k55(3) k. Negligence in Perform-

ance of Professional Services. Most Cited Cases
Client's legal malpractice claim against law firm ac-
crued, and three-year statute of limitations began to
run, when firm's representation of client in underly-
ing action ceased, regardless of firm's subsequent
representation of another related client. McKinney's
CPLR 214(6).

[7] Limitation of Actions 241 55(3)

241 Limitation of Actions
241II Computation of Period of Limitation

241II(A) Accrual of Right of Action or De-
fense

241k55 Torts
241k55(3) k. Negligence in Perform-

ance of Professional Services. Most Cited Cases
In the context of a legal malpractice action, the con-
tinuous representation doctrine tolls the three-year
statute of limitations only where the continuing rep-
resentation pertains specifically to the matter in
which the attorney committed the alleged malprac-
tice. McKinney's CPLR 214(6).
*251 Berger & Webb, LLP, New York (Jonathan
Rogin of counsel), for appellants-respondents.

Foley and Lardner LLP, New York (Todd C. Norbitz
of counsel), for respondent-appellant.

MAZZARELLI, J.P., FRIEDMAN, MOSKOWITZ,
ACOSTA, JJ.

Order, Supreme Court, New York County (Joan A.
Madden, J.), entered on or about October 25, 2007,
which, to the extent appealed from as limited by the
briefs, in this action to recover legal fees, granted
plaintiff's motion for summary judgment on its ac-
count stated cause of action against defendant Astor

Holdings Inc. (Astor) and dismissing part of defen-
dants' legal malpractice counterclaim, and denied
plaintiff's motion for summary *252 judgment dis-
missing defendant Robot Wars LLC's malpractice
counterclaim, unanimously modified, on the law, to
grant plaintiff's motion for summary judgment dis-
missing Robot Wars' malpractice counterclaim, and
otherwise affirmed, with costs in favor of plaintiff.
Order, same court and Justice, entered August 19,
2008, which, inter alia, granted plaintiff's motion for
reargument and, upon reargument, granted plaintiff
summary judgment on its account stated claim
against Robot Wars, unanimously affirmed, with
costs in favor of plaintiff.

[1] The lack of discovery in this action does not re-
quire denial of plaintiff's summary judgment motion
as premature (see e.g. Voluto Ventures, LLC v. Jen-
kens & Gilchrist Chapin LLP, 44 A.D.3d 557, 843
N.Y.S.2d 630 [2007] ). Defendants failed to show
that facts essential to justify opposition to the motion
were within plaintiff's exclusive knowledge or that
discovery might lead to facts relevant to the issues
(see id.; Bailey v. New York City Tr. Auth., 270
A.D.2d 156, 157, 704 N.Y.S.2d 582 [2000] ).

[2] The record shows that in December 2003, each
defendant signed an agreement with plaintiff, ac-
knowledging that it owed plaintiff a certain sum of
money for their legal representation and agreeing to
pay it within a certain amount of time. Although de-
fendants contend that there is a triable issue of fact as
to whether these agreements were signed under du-
ress, [r]epudiation of an agreement on the ground
that it was procured by duress requires a showing of
both (1) a wrongful threat, and (2) the preclusion of
the exercise of free will (Fred Ehrlich, P.C. v. Tullo,
274 A.D.2d 303, 304, 710 N.Y.S.2d 572 [2000] ).
Here, defendants have admitted that the December
2003 agreements resulted from significant negotia-
tions with plaintiff during which they were repre-
sented by separate counsel, and even if plaintiff
threatened to cease representing defendants unless it
were paid, that is not a wrongful threat (id.). There is
no need for discovery as to whether the December
2003 agreements are enforceable, as the existence of
a wrongful threat and the overbearing of defendants'
free will are both matters within defendants' knowl-
edge.

[3] The affidavit of defendants' principal, which
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claimed that he orally protested plaintiff's services,
does not serve to defeat plaintiff's motion. A client's
self-serving, bald allegations of oral protests [a]re

insufficient to raise a triable issue of fact as to the
existence of an account stated (Darby & Darby v.
VSI Intl., 95 N.Y.2d 308, 315, 716 N.Y.S.2d 378, 739
N.E.2d 744 [2000] ), and defendants do not need dis-
covery as to whether they ever protested plaintiff's
bills, since that is also a matter within their own
knowledge.

Defendants' contention that the December 2003
agreements cannot form the basis of an account
stated because they are not itemized billing state-
ments, is raised for the first time in their reply brief
and is not entitled to consideration (see e.g. Meade v.
Rock-McGraw, Inc., 307 A.D.2d 156, 159, 760
N.Y.S.2d 39 [2003] ). In any event, plaintiff's account
stated claims are not based solely on the December
2003 agreements, but also on the detailed billing
statements dated from January 2004 through August
2004.

[4][5] The part of defendants' malpractice counter-
claim that dealt with the action against Edward Roski
III was properly dismissed. A legal malpractice ac-
tion is unlikely to succeed when the attorney erred
because an issue of law was unsettled or debatable
(Darby, 95 N.Y.2d at 315, 716 N.Y.S.2d 378, 739
N.E.2d 744 [internal quotation marks and citation
*253 omitted] ). When the Southern District of New
York found that some of Astor's claims in the Roski
Action were barred, it noted that there appears to be
no federal authority directly on point (Astor Hold-
ings, Inc. v. Roski, 325 F.Supp.2d 251, 262
[S.D.N.Y.2003] ), and relied on a California state
case that was decided in 2002 (see id.), which was
after the Roski action was filed. The e-mails of de-
fendants' principal, summarizing the results of his
consultations with lawyers from firms other than
plaintiff, show that the issue of whether Astor had to
bring certain claims in Bankruptcy Court (as opposed
to the Southern District of New York) was unsettled,
and defendants' attempt to distinguish good/bad faith
from preemption, is not availing. The basis for the
Southern District's finding of preemption was that the
Bankruptcy Court had exclusive jurisdiction to de-
termine whether a debtor had filed for bankruptcy in
bad faith (id. at 262-263).

Regarding defendants' argument that plaintiff was not

forthright about the damages that could be recovered
in the Roski action, this claim was not pleaded in
either the original or amended counterclaims and
should not be considered as a basis for defeating
summary judgment (see e.g. People v. Grasso, 54
A.D.3d 180, 212-213, 861 N.Y.S.2d 627 [2008] ). In
any event, the documentary evidence contradicts the
claim.

[6][7] Robot Wars' malpractice counterclaim should
have been dismissed as time-barred. An action to
recover damages arising from an attorney's malprac-
tice must be commenced within three years from ac-
crual (seeCPLR 214 [6] ) (McCoy v. Feinman, 99
N.Y.2d 295, 301, 755 N.Y.S.2d 693, 785 N.E.2d 714
[2002] ). The amended counterclaims allege that
plaintiff's malpractice in the action that Robot Wars
filed against Marc Thorpe in April 2001 occurred
between February and May 2001. However, Robot
Wars did not assert its malpractice counterclaim until
July 2006. The continuous representation doctrine
does not save Robot Wars' counterclaim about the
Thorpe action on the basis that plaintiff represented
Astor in the Roski action until July 2004. [I]n the
context of a legal malpractice action, the continuous
representation doctrine tolls the statute of limitations
only where the continuing representation pertains
specifically to the matter in which the attorney com-
mitted the alleged malpractice (Shumsky v. Eisen-
stein, 96 N.Y.2d 164, 168, 726 N.Y.S.2d 365, 750
N.E.2d 67 [2001] ). Plaintiff's representation of Ro-
bot Wars in the Thorpe action ceased in February
2002, more than three years before Robot Wars as-
serted its malpractice counterclaim.
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